The Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of databases 14 ("Database Directive") also establishes that a database shall mean a collection of works, data or other independent materials arranged in a systematic or methodical way and capable of being individually accessed by electronic or other means 15 .
This definition of database is well known. But there is an issue that creates difficulties for developing legal regulations for complicated modern databases. This issue is the definition's focus on the "works" rather than on its aggregation. Databases are more than an assortment of articles and documents; the act of collecting and processing such information gives these materials a new quality. Therefore, it is very important that a database is defined as a structured mass of information.
The complicated composition of a database has been discussed in literature. For example, A.B. Gelb argued that a computer database might contain the following elements: 1) data; 2) the structure of allocation of the data in computer memory 16 ; 3) software which manages the database; 4) software that synthesizes new databases on the basis of existing ones. The author mentioned that the latter element was a combination of the other three and therefore should not be discussed separately from a legal point of view 17 .
editorship of L. A. Trahtengertz, Moscow, Infra-M-Kontrakt, 2010/,. p. 302. 11 It is important note also that the RF Civil Code provides for protection of electronic databases only. Thus, all the old library databases will be protected only if they are in electronic, rather than paper form. 12 Russia is currently not a member of this Agreement, however, Russia will join it before it becomes a member of the World Trade Organisation. 13 Art. 5, the WIPO Copyright Treaty. 14 Official Journal, L 077 , 27/03/1996 P. 0020 -0028. 15 Sec. 2, Art. 1 of the Database Directive. 16 With reference to the current technology it is more appropriate to speak about the structure of a database. 17 Gelb A.B. Some issues of legal protection of automated databases // Legal problems of programming, computers and inventive activity, Tartu, 1988, Issue 80, p. 50.
At the same time, the aforementioned documents declare that protection of a database shall be without prejudice to any copyright subsisting in the data or material itself 18 . Thus, there is a certain conflict between the rights and interests of the owners of the materials included in the database and the owners of the whole database. Database regulation must therefore balance the interests of many persons, including database authors and owners, and regulate this sphere in an integrated manner 19 .
In order to overcome this limitation of the traditional definition of database, it was suggested in the draft of December 2010 to directly apply the specific concept of "complicated object" to databases. Generally, the concept of a "complicated object" was initially implemented in Part IV of the RF Civil Code 20 . A complicated object contains other intellectual property items. Rights to a complicated object may be assigned as a whole, without reference to the items included in it. The Civil Code contains a number of presumptions in the interests of the owner of such a "complicated object". For example, according to Art. 1240 of the RF Civil Code, if an item has been created specifically for this object, it is then presumed that the rights to such an item are assigned rather than licensed, if not otherwise provided for by the agreement. If a license agreement is concluded, it is presumed that the license is issued with respect to the whole territory and for the entire term of relevant rights 21 . The Civil Code also prohibits establishing any restrictions in such a license agreement for the use of the relevant item except for a limitation of the territory and the term 22 . Finally, no work which has been included in a complicated object may be "recalled" (i.e. the author may not recall his decision to make the work publicly available) 23 ; however, taking into account the fact that the right to recall the work is never used in practice, this additional limitation of this right is nonessential. Such regulation helps to resolve two tasks: to facilitate circulation of rights to such objects and prevent certain unfair actions of the author of an item created for a complicated object.
Russian law applies the "complicated object" regime to an exhaustive list of objects:
films or other audiovisual work, theatrical entertainment productions, multimedia work, and unified technology. There is little doubt that this list may be extended further, and the first candidate is the database. Draft amendments to Part IV of the RF Civil Code published in December 2010 include databases in the list of complicated objects.
We believe that this new suggestion may become one of the most remarkable developments of Russian database regulation. In this respect, it goes further than current EU 18 Russian law also states (Sec. 2, Art. 1334 of the RF Civil Code) that an exclusive right of a database producer is independent from any exclusive rights (if any) to the materials included in the database or to the database itself as a "composite work". 19 legislation in this sphere. The model of "complicated object" fully complies with applicable international agreements, and it provides new possibilities for the protection of databases.
Defects of copyright protection
Like any object of copyright, a database will be protected by copyright only if it is a result of creative activity (in terms of selection of materials and their arrangement inside the database).
Russian law does not say directly that a database should be original. However, the requirement of originality is used in practice 24 , and some authors essentially equate "creativity" and "originality" 25 . Thus, according to E.P. Gavrilov, creativity is a kind of human activity which leads to something fundamentally new, which may be characterized as singular, original and unique 26 . According to A.P. Sergeev, the creative character of the result, rather than the creative character of the activity, is important in copyright law 27 .
Russian copyright law allows foreign database owners the possibility of protection. Art. objects of copyright (including databases): reproduction; distribution of a work by sale or other assignment of its original or copies; public display of a work; import of the original or copies of the work for the purpose of distribution; renting out the original or a copy of the work; public performance of the work; air broadcasting; cable broadcasting; translation or other development of the work; practical implementation of architectural, town-planning or park and garden projects; or communication to the public. All of these forms may be applicable to databases (except for practical implementation of an architectural, town-planning or park and garden project), but it is clear that some of them will be used very rarely.
Apparently, these extensive rights are more suitable for traditional copyright objects than for complicated objects with an informational nature, such as databases. Moreover, limitations of copyright are important not only for database users, but for the producer of the database itself, because databases may include numerous objects of copyright. Therefore, the system of copyright exceptions should be applied in order to permit normal exploitation of databases in the modern information society (please see Sec. 6 below).
Collections of works or separate materials were traditionally included in the sphere of Federal arbitration court of the North-West district declared in its decision 32 that use of telephone numbers contained in a database did not violate the claimant's copyright because the information was publicly available. In another case, the Federal arbitration court of the Volgo-Vyatsky district clarified that it was necessary to make a distinction between protection of database as a "collection" and protection of its content (in the case, the content included factual information which was not protected by copyright) 33 copyright to a database does not preclude other people from collecting and arranging information contained in the database 34 .
In other words, the situation is more or less clear to the courts: the copyright to a database protects only the selection or arrangement of the materials, and the use of materials contained in a relevant database is prohibited only if the materials were copyrightable objects. Taking into account that most judges rarely encounter database disputes in their practice, this creates the risk that judges may be inclined to treat all database disputes under the copyright model that is familiar to them. However, this is more an issue of qualification of judges rather than a legislation problem. Hopefully in the near future, judges will clearly distinguish the cases where only creative elements should be protected from the cases where sui generis right should apply.
As a rule, a database producer in Russia may not rely on copyright protection and has to use the sui generis right.
Problematic issues of sui generis right
The situation where only a "creative" database may be protected raised a problem for the development of the database industry, because investments in the production of most databases were not protected. Evidently, legislation should provide for an instrument that gives database producers adequate protection of their interests 35 .
The reason for the introduction of the sui generis protection of databases in the Russian legislation was similar to that in the European Union: "The objective of this sui generis right is to ensure protection of any investment in obtaining, verifying or presenting the contents of a database; such investment may consist of the implementation of financial resources and/or expending time, effort and energy" 36 .
The new regime of the sui generis right protects the interests of the industry collecting and processing relevant information and producing instruments that provide convenient access to a large volume of information.
As mentioned by some authors, "a two-tiered system recognizes that copyright protects only collection and verification of the materials themselves" 37 , therefore, a substantial part of relevant activity is not covered by copyright protection.
At the same time, it was clear that the European model had some defects, and policymakers therefore decided to make the Russian variant more clear-cut. Another vague issue is the application of sui generis right to original elements of databases.
While some theorists consider that a database which is subject to the sui generis right is not an 38 However, courts in many countries admit protection of the producer of database if an activity which has led to the "spin-off" creation of database required substantial investment ( The sui generis right does not protect non-original databases themselves, but instead protects the interests of producers of modern databases, a substantial part of which are nonoriginal. The introduction of sui-generis right should not prejudice the interests of a producer of original databases, because traditional copyright protection does not cover organizational activity. Thus, we cannot agree with the position that it is necessary to constrain the subjectmatter scope to databases comprising a collection of discrete facts and items of information, and necessary to expressly exclude collections of copyrightable material, which is already The sui generis right has a specific character. If the usual exclusive right provides its owner the possibility of control of use of the relevant object in any form, the exclusive sui generis right is the right to extract materials from a database and subsequently re-utilise them. It is noteworthy that this right includes only moving an entire database or its substantial part to a new carrier.
Therefore, extraction of separate materials from a database is outside of this exclusive right. The character of this right may bewilder judges if they have not encountered database disputes previously in their practice, but this is again an issue of qualification and we hope this will not be a problem for Russian judges in the future.
A database author has no moral rights 45 in the sphere of the sui generis rights. At the same time, a database producer has the specific right to place his name on copies of databases or its 41 Gavrilov E.P., Eremenko V. as long as an exclusive right to the database exists. The draft amendments also introduce one more right of a database producer: the right to make a database publicly available for the first time. The term of this exclusive right is fifteen years starting from 1 January following the year of its creation 47 , and the fifteen-year term resumes in case of any update to a database. This is a very important difference from the European model, where the substantiality of changes is evaluated: that model requires a substantial change to the contents of the database 48 .
However, there is no such requirement in the Russian legislation, and therefore the sui generis database right will exist in Russia as long as a database producer keeps his interest in exploitation of the database. This provision may be desirable because the database producer may obtain practically eternal rights, which leads to better protection of the database industry.
Necessity of limitation of dual protection of databases
The European model of database protection has been strongly criticized in intellectual property literature. As Reichman and Samuelson mentioned, the database right is "one of the least balanced and most potentially anti-competitive intellectual property rights ever created" 49 .
While such a strong position is arguable, it is clear that the legislation should provide for some limits to an exclusive right, which is a kind of monopoly by its nature. "In a number of ways the protection provided by the database right is stronger that that conferred copyright… One of the problems with database protection is its potential to be extended indefinitely" 50 . This is still more relevant for the Russian legislation, where the sui generis right is broader than in the legislation of the European Union.
Art. 1306 of the RF Civil Code establishes that relevant copyright exceptions should also apply to the neighboring rights, including the database sui generis right. This section will discuss whether these limitations are enough to balance the system.
Russian copyright legislation contains a number of exceptions and limitations of copyright 51 . These exceptions and limitations generally apply to any object of copyright, but there are a number of peculiarities provided for databases.
In particular:
1) According to Art. 1273 of the RF Civil Code, the "use for personal purposes" exception does not apply to reproduction of databases and their substantial parts;
2) It is permitted to amend a database if it is necessary in order to ensure operation of the database on the equipment of a lawful user, including recording and storage of the database in the memory of a computer 52 ; and
3) It is permitted to make a copy of a database for archival purposes or for replacement of a lost, destroyed or unusable copy of a database 53 .
In accordance with Sec. 4, Art. 1280 of the RF Civil Code, application of the provisions set forth in 2) and 3) above shall not cause unreasonable damage to the normal use of the database and shall not unreasonably prejudice the legitimate interests of the author or other rightholder 54 .
As we can see, these limitations facilitate the owner's exploitation of his database, but do not create the possibility to use it for publicly important purposes; therefore, specific limitations of the sui generis right are necessary as well. 2) Content of the database for personal, scientific, educational and other non-commercial purposes to the extent justified by these purposes; and
3) Insubstantial parts of a database's contents for any purpose. It is clear that the wording of the latter point is very close to that of Art. 8 of the Database Directive 55 . In practice, it means that insubstantial parts of a database belong in the public domain (Gaster, J., 1997, 285) . However, it is prohibited to use these insubstantial contents repeatedly and systematically if this conflicts with the normal exploitation of the database or unreasonably prejudices the legitimate interests of the database producer.
Conditions for application of these exceptions to the sui generis right are the following:
1) A database has been made available to the public;
2) These actions may be performed only by a lawful user (i.e. a person who has obtained the right to use the database under a contract or law); and 3) These actions should not violate copyright to the database.
Sec. 2, Art. 1335(1) of the draft also establishes that extraction and re-utilization of the content is not a violation if the identity of the database producer could not be ascertained or if the user, under certain circumstances, reasonably assumed that the database right had expired.
We believe that this extension of the limitations of database right will help balance the interests of database owners with the interests of society. While it is not possible to say whether these limitations will cause unreasonable damage to the normal use of the database, they certainly provide society with possibilities to use databases where necessary.
Problem of effectiveness of database registration
Administrative instruments have always played an important role in the protection of rights in Russia. In order to construct an effective system of database protection, the relevant administrative mechanisms must be included. In particular, it is important to provide the possibility of confirmation of database right.
According to Art. 1262 of the RF Civil Code, the rightholder may, during the time period of effectiveness of the exclusive right to a computer program or database, register such a program or a database with the federal authority for intellectual property 56 . Currently, this federal authority is the Federal Service for Intellectual Property (Rospatent) 57 .
55 "The maker of a database which is made available to the public in whatever manner may not prevent a lawful user of the database from extracting and/or re-utilising insubstantial parts of its contents, evaluated qualitatively and/or quantitatively, for any purposes whatsoever" -Sec. 1 Art. 8, the Database Directive. 56 An application for registration shall contain:
-a request for state registration of the database with an indication of the rightholder and the author unless he has declined to be mentioned as such and the place of residence or location of each of them; -materials, identifying the database, including an abstract;-a document confirming payment of the state fee in the established amount or the presence of grounds for exemption from payment of the state fee or for reducing its amount or payment deferral. After Part IV of the RF Civil Code came into force, the model changed. No registration of agreements on non-registered databases is required; however, if the database is registered, any assignment agreement on this database must also be registered, otherwise the agreement will be void 58 . This provides assurance to the assignee that no other assignment agreements on the relevant database have been concluded. No registration is necessary for any license agreement.
After the sui generis database right was introduced in Russia, another bureaucratic problem appeared. Traditionally, registration was only provided for databases protected by copyright.
Therefore, since 2008 (when the sui generis right appeared), registration authorities sometimes required applicants to prove the "creative" character of his database. In order to simplify the registration, it was suggested in the draft of December 2010 to provide directly in the RF Civil
Code that this registration covers databases protected by copyright as well as those protected by sui generis right. This small example shows that administrative mechanisms may sometimes create problems on the "even place".
Conclusion
Databases are a fairly recent object of IP legislation, and it is understandable that legal regulation in this sphere contains some disputable issues. Russia faces the same problems as other countries; therefore, foreign experience in this area of legal regulation may prove useful.
Part IV of the RF Civil Code clearly constitutes a landmark in intellectual property legislation in Russia. It has substantially changed intellectual property regulation in Russia, making it modern and efficient. But legislation must develop in order to match the requirements of the economy, and it is necessary to take into account the insufficient qualifications of most Russian judges in the intellectual property sphere. While the court system compensates for gaps or unclear legislation in countries with stable legal systems, Russian courts (except the High Arbitration Court and Supreme Court) do not try to make substantial contributions in the sphere of database protection. In such circumstances, legislation must provide some additional mechanisms to make the circulation of rights more stable and safe, protect interests of database creators, and at the same time give society sufficient means to use databases for publicly important purposes. In this respect, the amendments to the Russian legislation suggested at the end of 2010 (in particular, the application of concept of "complicated object" in respect of databases, the extension of exceptions to the sui generis right, the simplification of the registration procedure, etc.) may become a significant step. We hope that the suggested amendments will be adopted and come into force in the near future. But there is still much work to be done in order to create an effective database regulation system in Russia.
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